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NY AD. 1 Dept., 2007,

Supreme Court, Appellate Division, First
Department, New York.
Liza MINNELL], PEaintifflRespondent~AppeIlant,
v.
M'Hammed SOUMAYAH,
Defendant-Appellant-Respondent.
June 28, 2007.

Background: Employer brought action against
former employee, alleging extortion and attempted
extortion, breach of contract and breach of fiduciary
duty. The Supreme Court, New York County,
Barbara R. Kapnick, 1., dismissed extortion and
attempted  extortion  claims. Cross-appeals  were
taken.

Holdings: The Supreme Court, Appellate Division,
held that:

{1) extortion and attempted extortion were criminal
offenses that did not imply a private right of action,
and

(2) employer had cause of action against former
cmployee for breach of contract and breach of
fiduciary duty based on former employvee's alleged
violation of agreement not to make any
unauthorized disclosures of confidential information
he might have acquired during course of his
employment.

Affirmed.

McGuire, ., filed g CORCHITING Opinion.
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f1{ Action 13 €5

13 Action
131 Grounds and Conditions Precedent
13k5 k. Criminal Acts. Most Cited Cases
Extortion and autempted extortion were criminal
offenses that did not imply a private right of action.
McKinney's Penal Law §§ 110.00, 155.052¥(e).

[2] Contracts 95 €=295(3)

93 Contracts
931 Requisites and Validity
95I(E) Validity of Assent
95k93 Duress
O3k95(3) k. Threats in General. Most

Cited Cases
Mere threat that does not force the other party 1o
accede 1o some further demand does not constitute
economic duress,

{3] Labor and Employment 231H €145

231H Labor and Employment
231HHI Rights and Duties of Employers and
Employees in General
231Hk143  Actions by Emplover Against
Employee
231Hk145 k. Right of Action. Most Cited
Cases
Employer had cause of action against former
employee for breach of contract and breach of
fiduciary duty based on former employee's alleged
violation of agreement not 1o make any
unauthorized disclosures of confidential information
he might have acquired during course of his
employment.

¥728 Harvey S. Mars, New York, for
appellant-respondent.

Greenberg Traurig, LLP, New York {Israel Rubin
of counsel), for respondent-appellant.
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MAZZARELLL ~ 1P.. ANDRIAS, MARLOW,
BUCKLEY, McGUIRE, J1. '

Order, Supreme.Court, New York County” (Barbara
R. Kapnick, J.}, entered Ma} 22,2006, which, to
the extent ‘appealed from  as ‘limited by the briefs,
gfﬂﬁ%ﬁd so much of defendfmt‘s dxsmxssai motion as
was directed ‘o the first cause of action. {extortl{m
and attempted exztomon} in Ehe améndéd ‘complaint,
“and denied the motion Wwith" respect. to “the. second

“and third causes of -action. {breach ‘of cantrar:i and_ :

) _ﬁduczary ;iuiv} afﬁrmed wﬁhom cosﬁs L

g 5_{1] The ﬁrst aause Gf ac:ﬁmn for extomon'-':ané "

'aﬁempted ‘extortion,: :_- Hﬁgmg “that
--__attempte& to cempei and compelied plain _'1ff 1o
* deliver money to him by zhreatenmg physical ha

to plaintiff -and her empi&v&eq and a breach of: ﬂ}@il’_ i

: conﬁdentiailty ‘Agreenient. | was: prcsperly éismlssed"_

~pn1 the gmund fhat extorion and attempted extorfion
g -:';':are criminal offénses (seé Penal Law § 155 05{?}{6}- .
§°110.00) that: do..not ampiy 4 prwaf:e right of .

"-.&cnoﬁ (Niagara. Mohawk. Power. Corp..v. Testone, -
272 ADQ@ 910 911 703 NYS”_@ 527 {2@(}0} '
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[3] Defendant had a contractual obligation not to
disclose confidential information®™729 he might
have acquired during the course of his employment
with .plaintiff. Construing the pleadings liberally

and -accepting the facts alleged as true (see Wiener

v, Lazard Freres & Co, 241 AD2d 114, 120, 672

N.Y.S.2d 8 [1998] ). the court correctly detemtned

“that. the ‘complaint states a cause of action for breach

Cof. sontract based on defendantq alleged violation of

_ _thas ag,reemﬂnt not make such unanthorized

' :_cihclosures sand “for breach of fiduciary duty (see

o Mandelblatt v Deven . Stores, 132 AD.2d 162
_ E67'168 SZIN Y5, 7d6?2[§98/}} L

o 3W€ have'cogsz&ered f.he pattics ether argﬂmem% for .
o afﬁmatwe rehef and }f“ nd them unavaliiﬁg :

AE _AH com:m“ excepﬁ MCGUIRE RF th; congirs in a-
”separate memefan{ium as follows: MCGU}’RE 1
. ({:emzm‘me} :
- Tagree with the majamys conclusion that plaintiff's
" first cause: “of ‘action -
: -disagree with: the: ‘majority’s discussion of ‘extortion:
Coands attempte& exiemon In my judgment, plaintiff
'__'makes a stong  case for her = position  that
: __;_.reeogmmng a prwa,te 1‘10i‘1t “of - action fof, é!XEOl"ilGH

s properly dismissed, but -

“the. %hme—pmuged _iest sef. '
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action for attempted extortion. I otherwise agree
with the majority's analysis.

N.Y.A.D. 1 Dept.,2007.
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